INTRODUCTION
Community custom has played a limited but important role in the law of property. In some well-known major historic examples such as mining camp rules and whaling, property law has adopted wholesale the customs developed by communities that stand in a special relationship to use conflicts. Although less common today, the law sometimes qualifies property rights through the recognition or adoption of customs, as in the case of beach access in some states.
1 Less dramatically but more pervasively, law looks to custom to supply the content for notions like customary use as the standard for continuity in the law of adverse possession, 2 the locality rule in the law of nuisance, 3 and "ordinary wear and tear" in the law of waste. 4 This Article proposes an informational theory of custom in property law. Custom is subject to a general communicative tradeoff: all else being equal, customs that are demanding from an informational standpoint require an audience with a high degree of common knowledge. 5 General customs already known throughout society do not require much extra publicity from the law, and the law can easily draw on such customs. By contrast, legal enforcement of customs that vary by community may require processing by non-expert audiences, i.e., out-group duty-holders and government officials. This tradeoff helps explain when courts are (and are not) receptive to the incorporation of custom into the law, as well as the process whereby courts remove the need for contextual knowledge in the application and following 1 ( proposing nuisance liability for activities that are perceived to be "unneighborly under contemporary community standards"). 4 Tenants are expected to return leased premises to landlords at the end of the leasehold in their initial condition, normal wear and tear excepted. See RESTATEMENT (SECOND) OF PROP.: LANDLORD AND TENANT § 12.2(3) (1977) . In most applications, this can also be regarded as a contractual default, making the application of custom easier than in more impersonal contexts. 5 Henry E. Smith of custom. That is, in keeping with the informational tradeoff, courts exhibit a tendency to formalize custom in the course of adopting and adapting it for general application.
Even writers like Blackstone can be regarded as treating nonlegal custom and the version implemented in the common law as being somewhat distinct. Indeed Blackstone is known for the greatest elaboration of a "test" for whether a custom should be adopted by judicial decision. This "test" is not always how courts approach custom, but it has been and continues to be an influential reference point. 10 For Blackstone, a custom was a good candidate for incorporation into the common law if it satisfied the requirements of antiquity, continuity, peaceable use, certainty, reasonableness, compulsoriness (not by license), and consistency.
11 Under the heading of certainty would come a lot of what I will be calling formalism, in the sense of non-context-dependence of information.
12 Blackstone gives as examples of customs that would be too uncertain a rule that lands should descend to the most worthy of the owner's issue (as opposed to the next male) and a custom to pay in lieu of tithes either two or three pence, as the owner pleases (as opposed to simply two pence, or a year's improved value). 13 The uncertain customs might not be so uncertain to a community member, but this would not make them candidates for adoption into the law.
Interestingly, various proponents of custom, like Savigny and Leoni, analogize law to language in explaining the role of custom and its evolution.
14 Like language, custom bubbles up from practice and cannot be easily constructed from scratch (cf. Esperanto). Also, like language, custom evolves into various dialects. 15 To this we might add that the sociolinguistic variation we see between community dialects and more general dialects (like Standard American English) have their analogies in custom and the law. In particular, the style of language used in communities versus larger groupings is characterized by lesser formalism (interpretation will vary more by context) in both language and the law. 16 Greater informality and need for context can also help define and maintain group identity: only those in the know will find it easy to employ community context in interpretation. In-group slang is based on this type of context-specific informality, with Leet or leetspeak on the Internet being one particularly prominent recent example. 17 Judges are not the only filter between custom and the legal world. Interestingly it is another communicative act that has the tendency to strip out some contextual information: proving custom to a jury. It has been a long time since juries were self-informing, but jurors are still drawn from the community, in a broad geographic sense. Juries can be expected to be able to draw on some community background but, apart from the possibility of resurrecting merchant juries, lay jurors tend not to have the knowledge from special communities to which they do not belong. As sociolinguistic studies have shown, this type of cross-community communication is itself likely to result in a significant degree of formalization of custom. 18 Thus, the need to communicate customs to those outside the community, including the judge and jury, ensures that putting customs into evidence is an additional process contributing to formalization. 19 In a more modern vein, Friedrich Hayek's heavy reliance on custom has drawn the familiar criticism for naiveté, in particular for its exaggeration of the role of judges. 20 But one of the more realistic aspects of the process that Hayek implicitly advocates is the partial formalization of preexisting custom. Hayek's enthusiasm for custom leads him away from the question of the interface between custom and more impersonal mechanisms. The price system, which he sees as a highly effective method for coordinating the rich but local and widely dispersed knowledge of ordinary economic actors, only works because it boils down a lot of information into a very formal format. It is true that an individual price may be embedded in the context of a transaction, but the information that travels as a signal is the price itself, divorced from much of the context. In seeing in custom a similar mechanism for economizing on information, Hayek seemed to believe that in adopting customs to the common law judges would find what is generalizable in them and strip away the accidental. 21 Thus, communication by prices in a market and adjudicating disputes through custom both require some generalization and abstraction away from particular contexts. Hayek is vague about what exactly judges do, and, as has been pointed out, he overlooked the frequent passivity of common-law judges and the role of the jury in using custom in common-law cases. 22 More importantly from our point of view, it is not just the arbitrary aspects of custom that need to be shorn away but some of the contextual information that makes its burden on non-community members greater. This process is consistent with the Blackstonian filter and, as mentioned earlier, is not solely a function of judging. The process of proving a custom to a jury of non-community members is likely to have a similar effect.
Critics of a role for custom in law see it as too uncertain and eclectic. On this view, for custom to be usable at all, legislators or judges must do most of the essential work, at the end of which custom-based law would be no different from other law. 23 In particular, the traditional requirement that a custom be reasonable calls upon judges to make substantive decisions and puts the process on a path towards no special role for custom. 24 Descriptively it is the case that the common law relies less on custom than it once did, and this trend has only been reinforced by the positive and normative claims of positivists (including in this respect the Legal Realists) that law gets its force from a rule of recognition, which leaves little room for custom to operate 21 as law on its own. 25 Indeed, on this view, the rule of recognition is the only custom needed. And although a rule of recognition could theoretically point to custom, positivists wind up emphasizing the contribution of judges and legislators in determining the content of the law. 26 Positivists and other legal centralists also make a corresponding normative claim, that custom on its own lacks legitimacy and bears no guarantee of suitability for anyone other than its generators. 27 Although proponents of the efficiency of social norms do not always claim that customs will be efficient or desirable outside close-knit groups of origin, the centralist skeptics are more likely to see custom as the product of oppression within such groups. Thus, normatively, in order to apply customs to those outside the group of origin we need some filter to prevent illegitimate customs from spreading. For example, while mining customs became part of general mining law, some norms in the mining camps were explicitly discriminatory and, if adopted as law, would have been unconstitutional, especially by today's lights. 28 But the centralists go farther: the process of filtering is not distinguished from starting from scratch, and the 25 emphasis is on the active role of the judge or legislator at the center. Indeed custom, like other traditions, can be seen by the centralists as an inconvenient obstacle to centralized rational social engineering. The information-cost theory suggests that both the proponents and opponents of adopting custom into law have been hasty at times. Proponents need to be more sensitive to the informational burden placed on duty-holders who are farther removed from the community that originated a custom. Adoption into law is likely to increase that burden and some formalization of the custom may be required as part of the adoption process. Indeed, law's lesser dependence on custom now as compared to centuries past reflects in part the need for standardization appropriate to a large market economy and a diverse polity. 29 Opponents of community custom in the law tend to accuse its proponents of mixing categories and not understanding the differences between custom and law. But if custom tends to be formalized in the process of its adoption into law, the resulting legal rule need not be that different in character from other legal rules. It remains an empirical question whether judges or other decisionmakers can make better legal rules by stripping some of the information content out of custom, than they would by eschewing custom altogether.
I will argue that the eclectic quality of custom-based law that offends the centralists is sometimes the byproduct of this process of formalization. Also, the process of formalizing a custom to make it more appropriate for wider audiences partially allays concerns that custom in the law has not received the proper consent from those it governs. Judges adopting Blackstonian or other criteria for custom can benefit from the dispersed information possessed by communities, but the legal rule need not present as large an imposition on non-community members as critics fear.
II. COMMUNICATING COMMUNITY CUSTOM
The role of custom or social norms has attracted much attention from legal scholars and some economists. Perhaps the most revolutionary aspect of the study of social norms is the recognition that norms can serve as a substitute for law, and can even thrive in the face of contrary law. 30 The importance of custom in everyday life is a counterweight to legal centralism, the view that governments (especially nonlocal governments) are the main source of rules of conduct. 31 Nevertheless, there have been famous episodes, such as mining law, in which the law has adopted or adapted customary rules for use in common-law adjudication and occasionally incorporated custom into statutes. In other situations, local custom has been rejected outright as a source of law.
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This Article will explore the question of when law incorporates the custom of particular communities into the general law of property and the informational constraints on this process. These constraints hold in all communicative systems, but, in the case of custom, communities tend to be both its authors and its audiences. From the point of view of the law, custom is easiest to apply in its own context; it is when the audience expands beyond originating communities that the tradeoff between an information-rich custom and the size and heterogeneity of the audience must be restruck.
Previous literature has not primarily focused on the information costs to which customs give rise. 33 In the literature on social norms, it is theorized that 31 Id. at 138-40; see also norms that emerge in a close-knit community have a tendency to be efficient for the community members, but not necessarily for society at large. 34 Coercion within the group and various group dynamics can prevent community norms from being ideal in the sense of efficient or fair. Here I will focus on the relations of communities and their customs to wider social groups. Like individuals and business organizations, communities can create externalities too. We can question the fairness of holding an actor bound by a custom she may not have consented to.
Efficiency and fairness in the narrow sense of the "correctness" of an allocation rule does not completely exhaust the concerns raised by the spread of custom beyond its immediate social environment in a community. Additionally, custom makes informational demands on those who are expected to abide by it and on those who are to enforce it. Consider the example of marking sites for surgery to avoid the disturbingly common problem of wrong-site surgery. 35 Marking the correct limb (right or left) using "Yes" or initials or marking the wrong side with an "X" or red sock seem equally efficient and fair, but it turns out that for the semi-initiated, the red sock requires the least background knowledge and is the easiest to transmit to doctors who may not be closely linked into the network or community (such as a hospital) devising the system. (For a surgeon not on the lookout for a "Yes" the wrong limb can easily be mistaken for the correct one.) One can imagine a newsletter informing the medical community in a city, state, or nation that a "Yes" is a necessary condition for surgery, but this would require extra communication cost: more information must be transmitted, as compared to "No" or the red sock. Informational demands increase with the social distance from the creators of the custom. In the medical context, we worry about the new doctor in a hospital. In previous work I argued that law is subject to this type of informational tradeoff, which is characteristic of human communication in general: at the same cost one can either communicate in an intense way with a specific, close audience with common knowledge, or in a more stripped-down, formal way with a more extensive audience. Within the law, contract and property strike this tradeoff differently. In contract, the primary audiences for contractual duties are close to the deal, either as participants or, with slightly more distance, as third-party beneficiaries. Correspondingly, contract law largely allows parties to create their own customs in the course of dealing, and even devise their own idiosyncratic language.
36 This is true both of the common law of contract and the Uniform Commercial Code. 37 In general, realists and formalists have argued about the extent to which context is relevant for contractual interpretation, but overall more context is considered relevant in interpreting contracts than in the case of property.
38 Property, by contrast, is much more formal in the sense that it relies less on context and imposes a greater degree of standardization, most notably in the doctrine that property comes in a closed set of basic forms (or "building blocks"), i.e., the numerus clausus. 39 In both contract and property, third-party adjudicators must be able to figure out what is going on, but the informational needs of judges to some extent track those of primary audiences, and judges do seem to have some intuition about the informational tradeoff.
This fundamental difference between contract and property makes sense in terms of both the costs and benefits of communication in the two areas.
40
In contracts a smaller and more definite set of actors needs to process the deal, but the stakes are quite high and concentrated on them. The nature of the deal is largely irrelevant to third parties. And in those situations in which third parties do get involved -in the tort of interference with contract, assignments, and third-party beneficiaries -contract law becomes more formal, in the sense I am using here of less context-dependent. 41 Property requires different actions and forbearance from a wide set of parties. In those aspects of property that communicate the in rem right to the "rest of the world," the audience is as wide and indefinite as it can be, but the contribution that far-flung parties make consists largely of keeping off.
The various strategies used to delineate and enforce property rights reflect the basic communicative tradeoff. If property is characterized by an initial use of an exclusion strategy to deal with the basic delegation of decision-making authority to owners and the prevention of basic theft in the interest of protecting stability of expectations and autonomy, then the message is a simple one that need not rely much on contextual information. 42 However, sometimes the stakes increase and we get a shift to governance -rules targeting use conflicts more directly. 43 This can take the form of exceptions to the right to exclude or additional rules of proper use. These rules start to get more informationally demanding and the law rations them more closely and seems to reflect the need to keep the message to far-flung parties within a reasonable cost. It is one thing to require neighbors to abide by community norms, quite another to expect a stranger to know and abide by them. A default license to hunt might well make sense in an area in which many people hunt, but requiring a potential stranger hunting a wild animal to know when it is still subject to capture raises a more difficult informational question. 44 One large difference between the exclusion and governance strategies is the heavier reliance of the former on modularity. Social and legal relations are part of a complex system, and one method for managing complexity is modularity. 45 can be identified within which interaction is dense and strong but between which it is less dense and weaker. If so, these components can be treated as modules such that modules only interact through interfaces. Other internal information is hidden; hiding information allows activity within modules to occur in partial isolation. The contribution the module makes to the working of the whole system becomes more predictable. Modular systems are often more resistant to shocks because damage can be contained with a module. Likewise modular systems can evolve more easily through the modification or substitution of individual modules without causing ripple effects through the entire system. In software, for example, modular structure is employed in order to make program complexity easier to manage; parts of the software combine in more predictable ways and decisions about one aspect will not ripple out of control. 46 If there is a common print-function that can be called upon in certain standard ways, substituting a new print-function will cause manageable change to the overall program. Likewise the teams that create modular artifacts like software take advantage of modularity. 47 With little or no modularity, complexity can spiral out of control.
The exclusion strategy in property benefits from modularity. First, by giving the owner a right to exclude, many use questions are delegated to that owner. 48 Information about the uses of the asset and the features of the owner are largely, thought not completely, irrelevant to outsiders. If I walk through a parking lot, I know not to take cars and I need not know who the cars belong to -whether it is a person or a corporation -the age or income or moral worthiness of the owner, or whether the car is on loan to a friend. 49 I need only know that it is not mine and to keep off. Likewise the remedy for theft does not make any inquiry into these features of the owner. Limited exceptions are made for high-stakes situations in which bargaining is not feasible, such as necessity. 50 Evaluation of context becomes more important here -mostly context about the person in need. If the one facing necessity -for example, the need to flee an assailant -had to endanger the life of the owner, then necessity would not apply. More systematically, areas of the law like nuisance make more information about uses and users relevant, including the utility of the activity, the hypersensitivity of the plaintiff, etc.
51 This is a more elaborate interface. Governance between adjacent private property owners can be thought of as part of the interface between property modules. In the case of common property, governance rules are internal to large modules, with reliance on the exclusion strategy to send messages about duties of abstention to non-group members outside the module. In common property, the property module keeps all but a large group out but uses internal governance rules to guide the behavior of the large group that does have access.
As the example of common property suggests, human groupings like communities can be regarded as modules. Organization theorists have employed modularity to explain the structure of certain organizations, especially those that produce modular products like computer software and hardware. 52 In this Article, I will apply these ideas to communities and show how community boundaries function as modules and serve as an important way station from the smaller, closer-knit audiences that can engage in intensive communication to more extensive audiences beyond the community.
Interestingly, in the vast literature on modularity an important subbranch applies the concept of modularity to community. sociolinguists have used network theory to study the diffusion of information and patterns of communication. 53 Theorists have used algorithms for finding modules to discover "communities" through the identification of groups with dense and strong ties that are only weakly connected to the world outside. 54 For our purposes, this application of network theory allows the communicative tradeoff to be more precise and testable in principle. Basically, we expect a correlation of formalism with distance from a community. The relevant notion of distance here is social distance as captured in part by the length of the path between the speaker and the audience and the weakness of the links in that path. 55 Thus, with long-distance communications and especially the Internet one can be socially close to physically distant people, although the importance of shared implicit knowledge and sometimes physical proximity that supports it are easily overlooked. 56 Examples of such a tradeoff in communication more generally have been established. 57 Other studies are consistent with this tradeoff, including Mark Granovetter's work on "weak ties."
58 Granovetter provides suggestive evidence for a hypothesis framed in terms of network theory: messages travel long social distances, modeled by long path length, through weak ties. Strong ties are characterized by spending a large amount of time together, emotional intensity, intimacy and reciprocity, and the strength of a tie between two persons is predicted to correlate with the overlap of their social networks. Communities are characterized by strong internal ties and weaker ties to the outside. To this picture we might add that the communication along the weak ties from one community to another tends to be "formal" as befits weak ties, 53 in which intensity of interaction and common knowledge cannot be as easily assumed. Communities thus have a modular structure, and the formal tools used to study the nature of modules have been applied to the detection of communities in networks. This use of network theory makes it possible to formalize the notions of information intensity and audience extensiveness. In previous work I began to show that this communicative tradeoff operates in the law and is why judges and other legal decision-makers might be inclined in the direction of more formalism in less intimate contexts. 59 Here I am suggesting that distance from a community center can be a relevant measure of extensiveness for purposes of the communicative tradeoff.
Formalism here simply means relative invariance to context. This definition can be used to capture many instances of formalism: thus mathematical formalism is more invariant to context in its interpretation than are other forms of communication. 60 In the hospital example above, some of the forms of communicating which side to operate on, like using initials, are less formal than "yes" or "no" or the red sock because they require more background knowledge and attention to context; they are less formal than the sock in particular. According to the communicative tradeoff, we should expect messages to tend to become more formal as they leave the confines of the community of origin. Either the communication must become more stripped down in order not to overload the more extensive audience, or more processing costs will have to be incurred. This could include educating the more extensive audience with the relevant background knowledge, or it could involve informing them about the particular customary rule at issue.
The ease of incorporating community custom into the law is determined in part by this basic communicative tradeoff, and the informational tradeoff is reflected in the limited portability of custom. At a very gross level, the greater receptiveness to contract customs than property customs is a striking example of this: contract is more open to the use of industry custom because the relevant set of duty-holders is closer to the deal than is the case in many in rem property situations. But within property itself, some customs are better candidates for generalization than others. In addition to questions about efficiency and fairness, community customs make different informational demands on wider audiences. As I will show, the communicative tradeoff allows us to derive a number of subsidiary propositions about the adoption or adaptation of community custom into the law. 59 See Smith, supra note 5; Smith, supra note 40. 60 See sources cited in supra note 12.
1. Community-Internal Custom: Custom that impacts only community members is easier to incorporate into property law than equivalent customs that would require processing by third parties. In both contracts and property there is a familiar related issue: custom should be known or at least reasonably knowable to those who are bound by it. The communicative tradeoff points to another aspect of this problem that has to do with the format of information. Even if we are inclined to enforce a custom, we have a choice whether to enforce the version of it prevalent within the community, which is intense from an informational standpoint, or to use the law to pare out aspects of relevant context. This can be regarded as one aspect of identifying a custom, a process that is far from trivial, as Richard Craswell has argued.
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If experts testify to the application of a custom to a given situation, they are typically giving the crystallized result of a more implicit and intuitive exercise of judgment. 62 The communicative tradeoff points to the need to choose the informational strategy -including the degree of invariance to context (i.e., formalism) -that the custom will exhibit as applied in a legal context. Among the outsiders who have to process custom are the legal enforcers. Thus, to take the example of the medieval grazing commons, the community itself or a court very close to the community would enforce the stints and other rules of proper grazing. 63 There was little need to simplify or formalize customs in such a context. 64 All the participants, including the enforcers, were on the same page. Indeed we find in many of the successful common-property institutions, such as those studied by Ostrom, Rose, and Acheson, that the participants themselves are enforcers. 65 Likewise, in merchant courts and arbitration within associations there may be a preference for bright-line rules or standards depending on the context (for example, mid-game versus endgame), but there is less reason to formalize custom in the sense of creating 61 Craswell, supra note 23. 62 Craswell employs the semantics-pragmatics distinction to argue that customs can carry different types of information in varying contexts. 
Formalization of General Custom:
The flip side of the ease of communicating intensively within a community is the need to strike a different communicative tradeoff as custom applies more widely. One major method of re-striking the tradeoff is to formalize the custom, i.e., to decrease the dependence on context and hence its variance across contexts. Partly because enforcers will be in a similar position to non-community duty-holders and partly perhaps because this communicative tradeoff is an ingrained part of our cognition, in the process of using custom as the basis for more widely applicable legal rules judges and other legal decision-makers will decrease the context-dependence of community custom as it travels out of the community of origin to wider audiences. There will be a tendency to make a custom more formal and standardized in the process of applying it more widely (if it is so applied). We can hypothesize that in most cases it is easier to communicate an exception to the right to exclude rather than a norm of proper use, since the latter typically depends on contextual information. Using exceptions to the right to exclude to solve problems across community boundaries is easier than trying to communicate rules of proper use. Thus, in cases in which strangers, rather than neighbors, are involved we expect a tendency to loosen the right to exclude rather than to adopt complex balancing tests that might require a great deal of contextualized knowledge. Further, limiting custom that binds strangers to these simple rules can make the result of judicial adoption of the custom more predictable to those who will be bound by it. 67 One example of this is the hunting custom: the default license to hunt on unenclosed land is an exception to the right to exclude, whereas first possession customs involving wild animals can be seen as closer to rules regulating activities. 67 The efficiency and fairness of making a custom binding for the first time raises related systemic and individual issues. From the systemic point of view, both the custom and its legal force should be predictable. From an individual point of view, a party may be aware of the custom even though actors in a similar situation would not be. In such cases I would hypothesize that courts would turn to equity which is both in personam and heavily reliant on notice.
Employment of Common Knowledge and
the only way for a custom that is escaping its originating community to reflect the communicative tradeoff. If the custom happens to depend on knowledge shared more widely than only in the community of origin or can easily be refashioned to do so, then the custom is a good candidate for wider use, at least as far as the informational load it presents. One particularly common strategy is to rely on salience, wherever salience comes from. 68 Salience in some instances may reflect hard-wired aspects of mind, as where judgments of closeness and lesser-goes-with-greater arguably drive the law of accession. 69 We say that increments of value such as the young of an animal go with the owner of the mother for a mixture of utilitarian and psychological reasons. 70 In other cases, such as the famous experiment in which most people independently chose to meet at Grand Central Station at noon, some type of widely shared common knowledge is doing the work. 71 As we will see, parts of property law that regulate the behavior of anonymous interaction tend to rely on these general sources of context. Thus, nearness is easier to employ than notions of likelihood of capture when hunters and non-hunters might encounter each other in the presence of a fox. We should tend to find more incorporation of community custom where the custom relies on knowledge likely to be found outside the community or relies on salience and focal points that do not require intense interaction by the parties.
Impact of Higher Stakes:
Another response to the possibility of a custom traveling beyond its community of origin is simply to incur the higher communication costs of making broader audiences responsible for observing it. This can happen where the problem involves high stakes and communicatively cheaper alternatives are not available. 72 Higher stakes lead to greater presumption of widespread common knowledge and a greater tendency for custom to travel beyond the originating community. The whaling custom that required people finding harpooned finback whales washed up on the beach to report them (and receive a finder's fee instead of the whale itself) seems to have bound people in the whaling community of Provincetown, not just the whalers themselves. 73 A one-industry town can afford to make such informational demands. *** In sum, I hypothesize that custom reflects a basic tradeoff in legal communication. Custom is informationally intense only so long as it is directed at a smaller, more expert audience. As it becomes more propertylike, in order to spread the custom must either draw on existing common knowledge or it must be radically simplified. Only in cases of particularly high stakes would we expect informational burdens to be placed on far-flung audiences of duty-holders.
Overall, intensive communication is easier within communities but becomes more costly with greater distance from the community. As with the exclusion strategy itself, the community can be regarded as a module in an overall social and communicative system. Intensive communicative custom is cheaper within such communities than across community boundaries. And for some purposes it is useful if third parties can treat the community as a black box. If outsiders are not held responsible for knowing community custom or only a formalized version of it, much information can be hidden behind the interface between the community in question and the rest of the world.
III. COMMUNITY CUSTOM IN PROPERTY LAW
The use of custom in property is less free than in contract and varies according to the type of property context. If property at its core uses an exclusion strategy for anonymous interactions and refines this basic setup through governance strategies in more contract-like settings, we expect that response to the higher stakes of use conflict and other problems, or, less charitably, as a fallacious disregard of information costs, or perhaps more realistically, as some of both. 73 the use of custom should track this distinction. Particularized customs that require a great deal of community background knowledge should be used in those more personalized property contexts in which governance rules are used. Where property relies on the exclusion strategy we expect less reliance on localized customs, through either non-adoption or formalization in the process of being incorporated into the law. In this Part I will show that community custom is subject to the communicative tradeoff and that the law reflects a concern with the informational demands of custom when it travels beyond its originating community. As expected, custom, if enforced at all outside the community, is more formal the farther it is from the community. I turn now to some applications of the information-cost theory of community custom. Some of these examples are open to multiple interpretations. They are meant as suggestive and illustrative of the propositions that can be derived from the theory. Perhaps the most familiar example of community custom in property law revolves around norms of proper use in common property. Here the property boundary and the community boundary largely coincide: the community are the owners and have the right collectively to exclude the rest of the world. Inside the boundary communities have often successfully instituted governance regimes to solve the potential tragedy of the commons. Indeed the grazing commons is often not tragic for precisely this reason, making Hardin's use of it as an illustration of "The Tragedy of the Commons" particularly inapt. 74 The law of co-ownership can be regarded as a mini-version of this community common property. Anglo-American property law tends to take a love-it-or-leave-it approach, based on partition and using the "exit" strategy. Hanoch Dagan and Michael Heller, inspired by civil law, would like to see a greater effort by the legal system to promote cooperative behavior without giving up on the right to exit. 75 This liberal commons, in its reliance on governance, does make informational demands on co-owners. But as long 74 as this informational problem is confined to the co-owners and does not lead to potential liability for third parties, the property module prevents extensive audiences from bearing large information costs. More generally, institutions in the borderland between property and contract pose interesting cases of the informational tradeoff. Merrill and I have argued that intermediate areas like landlord-tenant, trusts, security interests, and bailments tend to reflect an intermediate degree of intervention, through enhanced notice requirements or protection (often from liability) for the third party. 76 In other words, the law tries to reduce the informational load on more remote third parties. Sometimes these intermediate cases intersect with relevant communities. While trade custom is familiar from contract law, property law takes a somewhat warier view of corresponding community customs.
Take for example the customs surrounding good husbandry in agricultural leases. As I have shown in previous work, the law differentiated as to when manure should be used on the land on which the producing animals grazed. 77 In an agricultural lease, in which the tenant is part of the relevant community of farmers, one might assume knowledge of this aspect of good husbandry.
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By contrast, manure is assimilated to general personal property when it comes to the question of whether, on the death of the owner, it should come into the hands of the executor as personal property or go with the land directly to the heir. 79 Intermediate between these two situations are mortgage and sale cases, in which the lender or buyer may well have more knowledge of agricultural practice than an executor but not as much as a farmer. Here most but not all courts held that the manure goes with the land. 80 Notice that the farther we get from the community the more general notions of personal property kick in. If the question is enforcement against a nonmember of a community, then manure is likely to be treated as free-floating personal property.
This tendency for the default to work in the direction of generality and formalism is quite characteristic of the intersection of custom and property law. Consider for example the famous issue of fencing in and fencing out. 81 It is well known that the law varies between fencing in and fencing out, and that this choice correlates with whether ranching or farming is more prevalent in an area. 82 Robert Ellickson in his study of Shasta County found that social norms were nonetheless uniform, in that they made animal owners responsible for crop damage, regardless of the law. 83 One possible interpretation is that the message to keep off, the default regime of possession, is easier to communicate to more far-flung parties.
84 Consistent with this, Ellickson notes that there has been an influx of ranchette owners who are not insiders to the culture of the area. The general, formal default -here the norms of trespass and exclusion -have a gravitational pull, beyond the benefits in terms of the relative importance of farming compared to ranching. Even where a more nuanced flip of the rule from fencing in to fencing out would be efficient in the narrow sense of maximizing the value of the two activities, in close cases there is an additional reason to stick with the general rule of fencing in, because it comes along with the general exclusion regime for ownership of land, which is undemanding from an informational standpoint. Only when the narrow efficiency advantage of fencing out becomes large does it make sense to move to fencing out. Although we are not in a position to identify the exact point of optimality, there is some suggestive evidence in favor of the prediction that in both law and norms fencing in will be more widespread than would be expected on a narrow efficiency account.
Sometimes common-law judges are explicit about their concerns with the informational load of particular customs applying to a more extensive set of duty-holders. Whaling is an area in which robust customs were developed in the industry and by and large adopted by common-law courts in legal disputes over the ownership of whales. Ellickson argues that these customs were efficient for whalers who formed a close-knit group of repeat players. 85 The customs varied by type of whale in a way that made sense: for faster and 81 meaner whales custom (and later the common law) would not require whalers to maintain a line to the ship for first possession. Ellickson takes whaling customs as confirmation of the hypothesis that close-knit groups will devise norms that are efficient for the group, but not necessarily for society or the world as a whole. (Indeed the customs were good at allocating whales but not at all effective at conserving them and avoiding a tragedy of the commons.) Nevertheless, as we will see, courts in dealing with whaling cases are quite clear about their reservations about particular customs displacing general rules of the common law.
We can also hypothesize that even as between whalers, general norms of possession may have had some stickiness. Thus, the fast-fish-loose-fish rule seems to be the "default rule"; the rule that the first harpooner has the possession of the whale as long as the harpoon is connected by a line to the boat looks more like general notions of possession based on certain control than the more special first-iron rule. Under this latter rule the first harpooner had an exclusive right to the whale as long as he was in fresh pursuit; the first-iron rule made sense for sperm whales which were both the most valuable and the most dangerous. But even courts willing to adopt whaling customs express reservations not just with binding non-consenting strangers -as well they might -but with letting special rules leak out and confuse the general law of possession. In Swift v. Gifford, 86 Judge Lowell adopts the first-iron rule despite its derogation from the general law of possession. The court addressed this problem directly:
The rule of law invoked in this case is one of very limited application. The whale fishery is the only branch of industry of any importance in which it is likely to be much used; and if a usage is found to prevail generally in that business, it will not be open to the objection that it is likely to disturb the general understanding of mankind by the interposition of an arbitrary exception. Then the application of the rule of law itself is very difficult, and the necessity for greater precision is apparent. 87 In response to arguments that the custom would "overturn[] a plain and well-settled rule of property," 88 the court did note an increasing reluctance to adopt particular customs and quoted as typical Justice Story's observation in 86 23 F. Cas. 558, 559 (D. Mass. 1872) (No. 13,696). 87 Id. at 559-60. 88 Id. at 559.
The Reeside, 89 
I own myself no friend to the almost indiscriminate habit of late years, of setting up particular usages or customs in almost all kinds of business and trade, to control, vary, or annul the general liabilities of parties under the common law, as well as under the commercial law. It has long appeared to me, that there is no small danger in admitting such loose and inconclusive usages and customs, often unknown to particular parties, and always liable to great misunderstandings and misinterpretations and abuses, to outweigh the well-known and well-settled principles of law.
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Judge Lowell does not take this as dispositive because, again, the custom was confined to the community of whalers from a particular port (probably specializing in a certain type of whale). Moreover, Story's statement can be interpreted as a plea for respecting the communicative tradeoff: use of particular customs which puts an informational burden on duty-holders and enforcers -and one that grows as the distance between them and the originating community increases. Again, in the property classic Ghen v. Rich a custom of reporting beached finback whales that have been killed with a marked bomb lance in return for a finder's fee was upheld as applying to the finder, because it was of limited application and could "affect but a few persons," 91 and, quoting Judge Lowell, was "not open to the objection that it is likely to disturb the general understanding of mankind by the interposition of an arbitrary exception." 92 By contrast, in somewhat less high-stakes cases the tendency to adopt custom is weaker. Agricultural areas vary in terms of whether the finder or the locus owner becomes the owner of an un-owned swarm of bees that alight on a tree (and their honey). In Fisher v. Steward, 93 the court rejects evidence of local custom that would have favored the finder and instead applies general notions of trespass and makes a strong pronouncement on uniformity:
It has been said, that, by the usage of this part of the State, the person who finds bees acquires a property in them wherever found. We recognize no such usage. We have no local customs or usages which are binding in one part of the State and not in another. If this be the law here, it must be so in every other part of the State. 94 While this may be an overstatement, it does reflect an understandable policy of formalism for extensive audiences.
Other famous episodes of adoption of custom into the law also involve formalization of the relevant custom. Mining law is a potential testing ground, although I leave development of this application of the informationcost theory for further work. As mining customs, both with respect to mining claims and water rights, were taken up into the common law and adopted through state and federal statutes, some of the contextual factors that would have been readily understood by mining camp participants were stripped out. Much recent scholarship stresses the norms of fairness that miners employed in setting up basic rules especially with respect to maximum claim size, and the notions of fairness based on Lockean producerism and notice seem to have depended on striking the informational tradeoff in favor of stripped down communication for extensive audiences. 95 It appears that one aspect of this process of mining customs becoming law is that miners who moved from one camp to another knew what to expect; the rules were formal (not heavily dependent on local community context), but could be bent among more consenting, closer-knit groups. 96 If miners' rules relied on their being focal, the more they confined themselves to what generally leads to salience, as opposed to highly local knowledge, the more effective they would be. 97 Also, miners did not make up their norms out of whole cloth but selectively drew on general property norms and mining customs from earlier mines (e.g., lead), all of which is likely to make community custom easier to transmit to extensive audiences. As McDowell points out, miners did not know when they would be in the position of a new claimant and were therefore operating behind a veil of ignorance; 98 furthermore, earlier claimants had an incentive to communicate their rules clearly to newcomers, which would require some formalization. 98 McDowell, supra note 28, at 6, 58-60. 99 Id. at 44 ("The miners clearly attempted to devise some clear, conspicuous form of notice that would indicate the boundaries of the claim and the name of its holder.
How these rules were adopted into the common law (and later statutes) is sometimes implicit, but courts do articulate the process on occasion. For example, the Supreme Court of California, in a case about the notice required to locate a lode mining claim and in which a state statute directed courts to allow proof of customs respecting mining claims, had this to say about the process by which mining law developed:
At the time the foregoing became a part of the law of the land there had sprung up throughout the mining regions of the State local customs and usages by which persons engaged in mining pursuits were governed in the acquisition, use, forfeiture or loss of mining ground. . . . These customs differed in different localities and varied to a greater or less extent according to the character of the mines. They prescribed the acts by which the right to mine a particular piece of ground could be secured and its use and enjoyment continued and preserved and by what non-action on the part of the appropriator such right should become forfeited or lost and the ground become, as at first, publici juris and open to the appropriation of the next comer. They were few, plain and simple, and well understood by those with whom they originated. They were well adapted to secure the end designed to be accomplished, and were adequate to the judicial determination of all controversies touching mining rights. And it was a wise policy on the part of the Legislature not only not to supplant them by legislative enactments, but on the contrary to give them the additional weight of a legislative sanction. These usages and customs were the fruit of the times, and demanded by the necessities of communities who, though living under the common law, could find therein no clear and well defined rules for their guidance applicable to the new conditions by which they were surrounded, but were forced to depend upon remote analogies of doubtful application and unsatisfactory results. Having received the sanction of the Legislature, they have become as much a part of the law of the land as the common law itself, which was not adopted in a more solemn form. And it is to be regretted that the wisdom of the Legislature in thus leaving mining controversies to the arbitrament of mining laws has not always been seconded by the Courts and the legal It was in every miner's interest to provide notice of his claim, to discourage others from working it, and to support his case if it was jumped and there was a dispute. But it was in the newcomer's interest that notice be required, so that a claim that was not clearly marked would be liable to be jumped.").
profession, who seem to have been too long tied down to the treadmill of the common law to readily escape its thraldom while engaged in the solution of a mining controversy. These customs and usages have, in progress of time, become more general and uniform, and in their leading features are now the same throughout the mining regions of the State, and however it may have been heretofore, there is no reason why Judges or lawyers should wander, with counsel for the appellant in this case, back to the time when Abraham dug his well, or explore with them the law of agency or the Statute of Frauds in order to solve a simple question affecting a mining right, for a more convenient and equally legal solution can be found nearer home, in the "customs and usages of the bar or diggings embracing the claim" to which such right is asserted or denied.
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Here the court is defending a formalized version of custom against the general common law as the appropriate rule in a more extensive context, i.e., one that would apply to all miners, rather than only to those from one district, and potentially might apply to others who are not miners at all but belong to a wider community. At the very least the customs employed by the court are more standardized than are the original more local customs. And, to the extent that generalization involves stripping out local contextual information and spelling out the implicit, these more general customs are less information-intensive than the local community variety.
A particularly prominent and controversial example of the role of mining camp custom in the development of the law has been the doctrine of the pedis possessio, and its reception into the law may reflect the need to communicate in a more formal way with remote third parties. To have a valid unpatented mining claim (a property right less than a fee simple) under the General Mining Law of 1872, mining claimants must satisfy requirements of both location and discovery, and for rights against the United States both are essential. 101 Nonetheless, a potential claimant is not just concerned about rights against the federal government, but would also be discouraged if third parties could jump his claim. Under the doctrine of pedis possessio, a miner has the right to exclusively work the spot he is currently working, even if he has not yet validly located a mineral claim. In its original version in the mining camps this custom gave an exclusive right to one working a spot against forcible, fraudulent, and clandestine intrusions, but the scope was the spot one was working, not the entire boundary of the unofficial claim. 102 Under the original version of the pedis possessio, the "spot" involved was defined in terms of interference and was fuzzy as to its scope.
103 When courts applied this rule they quickly expanded the area covered to the boundaries of the claim. 104 The motivation for this was in part to provide greater protection for miners, but it is also consistent with greater ease of processing by outsiders. To such outsiders the boundaries of the claim are readily apparent, whereas the amount of land required for noninterference would be more subject to interpretation and dependent in part on local conditions and expectations.
Suggestive of the informational role of the claim boundary is the pull it exerts these days in the opposite direction. Despite a perceived need for greater scope of protection for uranium miners in the exploratory phase, courts have difficulty in extending the pedis possessio beyond the boundaries of a single claim. Currently mining for uranium requires selective exploration over a large area, and a custom of mutual noninterference has developed, but it is not legally enforceable, at least against non-agreeing parties. Without being clear on the source of law, the U.S. Supreme Court has held long ago that the pedis possessio does not apply to adjacent claims that are not being worked. A few courts have tried to expand the pedis possessio doctrine, but have drawn a great deal of criticism. 105 Such courts can be seen as trying to incorporate a more recent custom. For example, for a wide pedis possessio (beyond a single claim that is actually being worked) the court in MacGuire v. Sturgis 106 required similar geology and reasonable size, discovery work under state law, an overall work program, diligent pursuit of the work program, and economic impracticability if the narrow version of pedis possessio applied. 107 These requirements are vague and presumably require knowledge of the local uranium mining industry. But uranium miners in a given area will encounter miners from elsewhere and others who wish to use the land for different purposes. In the well-known case of Geomet Exploration, Limited v. Lucky Mc Uranium Corp., 108 the court rejected the wider pedis possessio, limiting the doctrine to the bounds of a claim. This seems to be the mainstream approach and has the advantage of ease of communication to more extensive audiences. At various points in history the claim boundary seems to have exerted an expansive or constricting pull, in each case leading to a more formal version of pedis possessio than its customary analog.
IV. FURTHER IMPLICATIONS
Custom plays an often underappreciated role within property law, in addition to its role as a separate system of social norms with purely private enforcement. This Part explores the implications of the information-cost theory of custom in the law for two key areas in property. First, because custom potentially makes informational demands on third parties, it is in tension with the numerus clausus. In civil law countries, those wishing to reform or abolish the numerus clausus tend to invoke custom as a source of law. Even in U.S. law, the courts' willingness to incorporate custom has led to tensions with even the weaker form of the numerus clausus characteristic of the common law. Second, in takings law, the longstanding problem of defining the baseline of entitlements against which regulations should be evaluated is potentially defined in part by custom. REV. 561, 598-99 (1984) (proposing that inquiry into property traditions will help uncover ordinary understandings that need takings protection and those that need to evolve). Nuisance is not the full sum of such a baseline but even nuisance itself is based in part on local custom. See Ellickson, supra note 3, at 728-33 (developing a theory of nuisance liability based on local community standards of behavior).
The information-cost theory of custom in the law helps explain how custom is narrowed and formalized as part of that baseline.
A. Property Customs and the Numerus Clausus Principle
A large role for community custom in property law is in tension with the need for property to reach a large and indefinite audience of in rem duty-holders. This standardization is ensured in part by the numerus clausus principle, which limits the basic forms of property to a small closed set and channels major innovations in this list to legislatures. 110 Wholesale adoption of community custom would make the list of property forms a potentially large and open-ended one. We have seen that courts, which themselves are in the position of outsiders, have a tendency to limit or to formalize customs before they can make it onto the constrained menu prescribed by the numerus clausus.
It is significant that historically the numerus clausus arose out of a concern about feudal custom. 111 In the aftermath of the French Revolution, many feudal customs were removed from property law under the banner of the numerus clausus. What is sometimes taken these days to be a formalistic and conservative doctrine was at the beginning of its modern life a doctrine for the wholesale stripping of custom out of property law.
This tension between detailed custom and the numerus clausus is also reflected in the differing approaches to standardization in the common and civil law. Growing out of the post-French Revolution period and the Napoleonic codification, the civil law put a high premium on ex ante notice and a strong numerus clausus has always been one of its characteristics, especially in Germany. 112 By contrast the common law usually adheres to a weaker form of the numerus clausus; until recently, indeed, the principle was mostly latent and did not even have a name. 113 Correspondingly, the common law has been more welcoming to custom as a source of property law than have civil law systems. Some of the occasions on which the numerus clausus has been the weakest have involved custom. For example, in
International News Service v. The Associated Press, 114 the U.S. Supreme Court was willing to recognize a quasi-property right in hot news, and one rationale for the decision is that news organizations had such a custom in the first place. 115 Indeed, if misappropriation and unfair competition are to be sources of new property rights, which is at least in tension with a strong numerus clausus, trade customs and morals are a prime source for the rights and duties. Nonetheless, the common law, despite some overenthusiastic statements by some theorists, does not adopt community custom wholesale but only moderately and in a simplifying fashion -consistent with the weak numerus clausus.
Interestingly, current debates over the numerus clausus in China, Japan, and Taiwan center on the role of custom. Those who would like to weaken or abolish the civil-law-style numerus clausus in those systems invoke the desirability of incorporating custom into property law. 116 Overall, the historical and ongoing perceived tension between the numerus clausus and community custom confirms the importance of the information-cost issue highlighted in this Article.
B. Custom and Property Baselines in Takings
Custom plays a potentially important role in the law of regulatory takings. A perennial problem in takings law is how to define the baseline of entitlement against which a regulation's effect on the owner's property interest can be measured. Is a land-use regulation an exercise of the police power or the functional equivalent of an exercise of eminent domain?
In developing a series of per se rules that carve out classes of takings for special treatment, the U.S. Supreme Court seems to be influenced implicitly by the distinction between core and peripheral aspects of property. Thus, permanent physical invasions, even by a small cable box and wires, will count as a taking whereas much more intrusive regulations will not. 117 This per se rule is like the law of trespass in that it does not make an exception for de minimis invasions. While one can argue whether such a de minimis exception would be desirable, a bright-line and over-inclusive rule based on physical invasion is a first cut at land use conflict that does not rely heavily on local contextual information and is easy to communicate to the world at large. 118 Nonetheless, the right to exclude by itself will not furnish a strong enough baseline. Regulations that do not lead to physical invasion may still "go[] too far." 119 On the other hand, if a restriction is longstanding enough, then the owner cannot complain that it is a taking, even if the regulation is very burdensome in terms of diminution of asset value. Likewise if the restriction prevents a harm that the owner never had a right to commit, the regulation does not effect a taking.
Most controversial in this regard was the attempt in Lucas v. South Carolina Coastal Council 120 to fashion a per se rule for takings that wipe out all economic value. An exception to this per se rule was needed for regulations that aim at preventing uncontroversial harms. The opinion makes much reference to the law of nuisance: if a regulation prevents what would be a nuisance at common law, then the regulation is not a taking. 121 The dissents and much commentary have criticized this use of nuisance law. First, nuisance law has always evolved and has not been the only source of change in property baselines, so that the question of whether a regulation is truly new is not an easy one. 122 There is no reason to freeze the common law as of a particular date, and the majority in Lucas acknowledged the dynamic character of the nuisance exception. 123 Second, a related matter, nuisance is notorious for being indeterminate. 124 It has been termed a "'wilderness' of law," 125 a "legal garbage can," 126 and a "mystery." 127 The communicative tradeoff implicit in the choice of strategies for delineating property rights helps resolve this dilemma. It is quite understandable that takings law tends to invoke the law of nuisance. Nuisance law comes closest to incorporating the fine-grained detail of custom and yet it is semi-formalized into a format that courts can use. In other words, the law of nuisance, despite its faults, is appropriate for communication beyond communities while solving some of the micro-problems that the basic exclusion strategy does not. Although many have questioned why only the law of nuisance should play this mediating role between more informal norms and more formal law, it is an understandable starting point.
But nuisance is not likely to be the only governance scheme that forms the baseline of what the owner does and does not have in the default bundle of rights. Interestingly, some customs are important enough to register on the legal radar screen independently of their role in the law of nuisance. In those cases we might expect custom to form part of the property baseline in special high-stakes situations.
One such instance is the famous case of Miller v. Shoene, 128 which involved a statute codifying a custom of favoring apple trees over cedar trees in the presence of a destructive fungus. Acting under the Cedar Rust Act of Virginia, the state entomologist ordered a number of appellant Miller's ornamental red cedar trees to be cut down. The statute allowed $100 compensation for removal but did not compensate for the value of the trees or the decrease in the value of the land (but did allow the owner to use the trees as lumber). The statute provided for a procedure to consider requests for tree removal, including requests by officials and neighbors, and it applied to red cedars that the state entomologist determines to be the source of, harbor or constitute the host plant for the cedar rust, if the tree is within two miles of an apple orchard. Cedar-apple rust travels between cedars and apples and harms only the apples, which are an important commercial tree in Virginia, and which are far more valuable than the mostly ornamental cedars. Cedar owners received no benefits from controlling the parasite. The U.S. Supreme Court held that there was no taking. To reach this result it was not necessary to decide whether the keeping of the cedar trees was a nuisance.
The case has led to a number of very expansive interpretations. Legal Realists and their successors made much of language suggesting a skepticism about the public-private distinction: the state had to choose between the trees and is free to make this choice, here for the more valuable tree. 129 Government doing nothing is the same as doing something, or, in the Court's words, "[i]t would have been none the less a choice if, instead of enacting the present statute, the state, by doing nothing, had permitted serious injury to the apple orchards within its borders to go on unchecked." 130 The very same language has also been taken to have overtones of Coasean reciprocal causation. 131 Neither tree owner, of cedar and apple respectively, can be said to cause the interaction more than the other. Indeed in this case the physical spores travel in both directions in their life cycle (the fungus is "heteroecious"), which undermines usual notions of causation that Coase criticized. 132 The Coasean would see this as confirmation that invasions are not really important even in ordinary cases. Instead we have competing economic activities, one more valuable than the other, and the direction of an invasion by objects is simply irrelevant to the economic problem.
In an important article, William Fischel calls some of these interpretations into question. 133 Instead of being "an effective new law of property," 134 or even an exercise in Coasean nuisance-style balancing, that apple owners should prevail over the owners of rust-infested cedar trees was an established and well-known custom. The ability of the state to choose the more valuable use was uncontroversial (not a breakdown of the public-private distinction) and the lack of compensation responded to moral hazard concerns (opportunistic claims by owners of cedars that were more valuable cut than standing). Apple orchard owners usually paid to have cedars removed consensually and usually did not invoke the law. Even after this case, cedar owners were compensated for disruption to farming operations and incidental damage to land. Fischel concludes that the case was rightly decided but the dictum that the government could have decided the opposite was wrong; it would have been unthinkable even to the cedar owners. The lead plaintiff in the case, Dr. Casper Otto Miller, even voted for the 1914 law which passed 88-0 during his one term in the Virginia House of Delegates. There was a baseline that was commonly understood for this type of dispute -causation is not reciprocal. Common law nuisance is not the only source of traditional understandings and baselines.
Custom is part of the baseline defining owners' rights, but what is that custom? Fischel offers a somewhat expansive version of the custom in the background of Miller v. Shoene, as being one of "prices make rights." 135 In a conflict between conflicting commercial crops, the more valuable one wins. This is a very general but very vague custom. Instead I suggest that the custom was simply about cedars and apple trees, and related high-profile conflicts between commercial species led to similar specific customs (e.g., barberry and wheat). Fischel is right that the content of the custom is based on tree value and that such a custom is not limited to these two trees, but in communicating the custom more widely, the custom benefited from the fact that this cedar-apple rust problem was well known in the state of Virginia. It is unlikely that such a custom would be applied wherever one could find a commercial conflict on an individualized basis, and indeed even on Fischel's formulations it appears that in his other cases of "prices make rights" the winning species has to be vastly more valuable than the losing one (as was the case with apples and cedars), again making the custom easier to communicate. The degree of conflict required and the valuation would make a general legalized custom of prices-make-rights difficult to apply. (In related fashion, in the law of nuisance, simple balancing of the worth of two activities is not the sum total of the analysis: it is both more and less than that and relies on invasions of boundaries more than is often portrayed. 136 ) A custom of "prices make rights" would also have to incorporate all the cost-effective mitigation mechanisms that might be applicable in other as yet unspecified conflicts. Instead, the cedar-apple custom appears to be a specific one in the context of high stakes. But it is a narrow and formal one: apple trees win in the cedar-apple-rust context. Even the statutory version of the custom is fairly bright-line. It makes little effort to distinguish between cedar trees or degree of infestation, etc. Whatever the proper level of specificity of the custom(s) involved in the case, Fischel's study makes it clear that the custom, as a commonsense solution to a familiar problem, was a widely shared nonlegal norm. 137 As such, it did not present great informational burdens to third parties and was already part of the property baseline.
CONCLUSION
Community customs present a communicative problem when the custom presumes more than the type of general knowledge common beyond the confines of its community. In order for the customs of particular communities to be suitable for use beyond the modular communities in which they arise, the communicative tradeoff -of intensive, informationrich messages versus reaching extensive audiences -needs to be restruck. Either communication will be more costly for these remote third parties, or the custom must be formalized, i.e., made less dependent on the community context. Judges and juries largely lack community knowledge, and the process of proving a custom and filtering it through doctrines requiring "certainty" with a view toward "generality" has the effect of adaptation through formalization. Famous episodes of property customs such as mining and whaling seem to conform to this pattern.
